1.5, DEPARTMENT OF COMMERCE

Mational Oeceanic and Atmospheric Administration
Office {or Coastal Management

Sitver Spring Metro Center, Building 4

1305 East-West Highway

Sitver Spring, Maryland 20910

Kathleen Leyden

Maine Department of Marine Resources

State House Station 21

Augusta, ME, 04333-0021 | JuL 81 2018

Dear Ms. Leyden,

Thank you for the May 30th, 2018, request for approval of changes to the Maine Coastal
Management Program (MCMP) (received June 4, 2018). You requested that the changes be
approved as routine program changes (RPCs), pursuant to Coastal Zone Management Act
(CZMA) regulations at 15 C.F.R. part 923, subpart H, and the National Oceanic and
Atmospheric Administration’s (NOAA’s) Office for Coastal Management’s Program Change
Guidance (July 1996).

We concur that the changes are RPCs and approve their incorporation as part of the federally
approved MCMP with the qualifications noted below. Please note that any changes to
enforceable policies of the program can only be used for CZMA Federal Consistency review
purposes after notice of this approval is published pursuant to 15 C.F.R. § 923.84(b)(4).! Please
include in the public notice the list of changes provided in this letter, and send a copy of the
notice to the Office for Coastal Management for our records.

PUBLIC AND FEDERAL AGENCY COMMENTS

The Office for Coastal Management received no comments on this RPC submission.

CHANGES APPROVED AND QUALIFICATIONS

The State is proposing modifications to the boundary for the Maine Coastal Management
Program. The State is not proposing to change the definition of its coastal area as approved by
NOAA, but is seeking to clarify the land area encompassed by that definition.

After reviewing the proposed modifications as discussed in the State’s submission and the
accompanying technical report identified as Attachment 1, NOAA finds that the changes to the
coastal area boundary reflect updated information on areas included within it under the NOAA-
approved definition of the boundary of the MCMP. These changes would not significantly
change the coastal program. As detailed in Attachment 1, the land area and population affected
by the addition or subtraction of these places from the coastal area, as applicable, are not
significant in view of those of the coastal area as a whole. In addition, these changes would not
significantly alter the State’s regulatory or resource management framework. Federal agency

I See also the Office for Coastal Management’s Addendum to the July 1996 Program Change Guidance (November
2013), https://coast.noaa.gov/czm/consistency/policy/.



activities are subject to consistency review based on their effects to coastal uses and resources of
the coastal zone rather than their geographic location, so this change does not significantly affect
the federal consistency obligations of federal agencies.

The boundary modifications add the land area of the towns of Veazie, Eddington, Orono, and
Bradley, Maine, located on the Penobscot River in Penobscot County, Maine. These areas are
located on waters subject to tidal influence, and thus within the coastal area under the NOAA-
approved definition of the boundary of the MCMP. In addition, the State is removing the
following towns and unorganized townships located in Hancock County and Washington
County, Maine, from the MCMP boundary having found that these areas are not located on
waters subject to tidal influence and not within the NOAA-approved definition of the boundary
of the MCMP: Whitneyville; Marion Township; Centerville Township; T8 SD (Fletcher’s
Landing); T9 SD; and T10 SD (Attachment 1, Appendix 1b). Each of the corrections to Maine’s
coastal area noted above serves to conform the mapped boundary of the MCMP with the NOAA-
approved narrative boundary. Accordingly, they are routine program changes.

The review of amended statutes and regulations of the MCMP found that Ch. 38 M.R.S. Section
349, Penalties, subsection 2-A (amended by P.L. 2017, c. 376, section 1), pertaining to
supplemental environmental projects, does not have any applicability for CZMA federal
consistency review purposes since Section 349 would only apply in instances after the federal
consistency review process has been completed. This section has been marked with an asterisk in
the Table of Approved Changes to indicate that it is not applicable as an enforceable policy for
CZMA review purposes.

The review also questioned whether state permitting requirements for hydropower projects were
preempted by the Federal Power Act. The approval of the DEP Ch. 450 and LUPC Ch. 11 rules
pertaining to the regulation of hydropower projects as enforceable policies of the MCMP is only
to the extent that those rule requirements and their application are not preempted by the Federal
Power Act or other law. Please also note that only the substantive standards within the DEP Ch.
450 and LUPC Ch. 11 rules may be applied for determining the consistency of federal actions.
Procedural requirements, including requirements to obtain a state permit, are not considered to
be standards applicable for determining consistency and cannot be the basis for issuing a CZMA
objection.

As a standard qualification applying to all program changes, states may not incorporate
enforceable policies by reference. If an approved enforceable policy refers to another statute,
regulation, policy, standard, guidance, or other such requirement or document, the referenced
policy itself must be submitted to and approved by the Office for Coastal Management as an
enforceable policy in order to be applied under the federal consistency review provisions of the
CZMA. No referenced policy may be applied for federal consistency unless that policy has been
separately reviewed and approved as an enforceable policy by the Office for Coastal
Management.

See the enclosed Table of Approved Changes.
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Thank you for your cooperation in this review. Please contact Becca Newhall at 978-281-9237,
if you have any questions. For future correspondence regarding these program changes, please
refer to the file number assigned to this action, ME-2018-1.

Sincerely,

\ oelle Gore, Chief
Stewardship Division

Enclosure: Table of Approved Changes
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